


7 . Page
EXECUTIVE SUMMARY .v.evevrtitreeeresessesresesserasmmasasesassstssmrassisssssssscass et sasntassagassassnsses ii
e L e Bt o ‘

I INTRODUCTION ..ccovrrmrianrsmmenensessesessrenss SRV seeveernsesrerssnanss 1

A. The Purpose 0f the STUAY eewermerceemsimnmmieinmsiessese it reeree s 1

B. The Context 0f the StuAY ...ccrveeciriniieriniine it 5

C. The Civil Rights OTAINANCE ...o.ccverrreseserersserseeessrssssssssssisisnseses e 5
D. Organization of the REPOIt.....ciurcumsiiimimmimmsssssssssseres s ossaneess 6

1L NIETHODOLOGY.;......................................t ......... fevernnes teesseeanreeete ety re e eaeas 6

A INLEIVIEWS wevvvevrieerecanernereesstsrsesansemnnsssscasssssasassasaass eeeterretseaeasrareneneesereea e arebts 7

B. DOCUITIENTE REVIEW . 11erierieeeeseseeseeecnississmsssssmsasseastssemssssstassessasossstossnssssassstasses 7

C. Legal ANALYSIS c.vcuueeunrrariaresssserssesessssossis s st ans ot 10

i, LOCAl OFQIMAIICE .cueueereereereereremrssissrsaresnrossaessosassmsssssssassssonssssnees 11

ii. State and Federal Regulatioﬁs ........................................................ 12

jii. Good Faith Standard .........eereeseseerresssssssrereces eeeesessssseee e 17

TI1. PINDINGS. ... v ceereereasiasserssssanssassrassenss DUV PR ONSS 20

A, COMPHANCE ...vvocererereceemsiisessessusnrs s sriessss s bbb s s s e 20

1. CODITACIOT woevrvererrerrecreerasnssensssasessenss deetmusee e R R R 20

ii. Minneapolis Department of Civil Rights (CCU) ..ocovrivenrinemricncn 27

iii. Pre-Award Compliance REVIEW ovvenverereeeressnssssnsesssssssssnessssssisssessad |

iv. Affirmative Action Plan Monitoring ..........cceuw.ves et aantonns 28

v. City of Minneapolis Departments...........oeurmrsmsesssciesnmninmsssscases 38

B. Consequences.............. oo Feeeeeeeeresessessmsmssssrssssere R emeasstotisansananranneassas 40

C. COMMUNICAON. ..evvrvemrermecrerreurisssesirssassasens oo aes et an et care 44

D. Clarity & COOrdiNatioN ......oruererrerrseconmsensssissansmssmtisssessssnsi s seseses: 46

B, CAPACILY  cooveorseesessrsessssrssssesesesssssosssnsstsssessses s e s S 51

F. COMIMILIIENT cervrvossivereeessesrscasssessesessassessesesscsssssasssssasssssssssssrbesssssmmssssessssssssees 53

G. COMIMUILY weororereeresssssssmmsssmssssssssasmsssesssssssss sz s s s b 57

TV. RECOMMENDATIONS ...c.cecvuesesessresseseeasesssrmesesssinssssmasssodssiasesermsmssstasssasssassressasinesass 59

V. CONCLUSION  «oeveeveeeevsessenssassessosessesissiesmssmaransastassonssmtstismssessssntstentinissionsssssssrysonesd 63

VI APPENDIX  uveeeresverersessesssssnseesaersssssssssssesansstosssssssntsssassimsasesssstissestssnssarontscacses A-1

~ TABLE OF CONTENTS



EXECUTIVE SUMMARY |

This report addresses seven major issues that emerged from the consultant interviews,

legal analysis, and dc;cilment review. The major themes and findings are summarized below:

KEY ISSUE

FINDING

Compliance

Governmental and non-govérnmental entities governed by the Civil Rights
Ordinance are NOT in full compliance with the hiring, contracting, reporting,
monitoring, and enforcement mandates described in the contract compliance
provisions of the Ordinance. ' :

Consequences

. The consequences outlined in the Civil Rights Ordinance for failure to comply

with the provisions of the Ordinance ar¢ NOT being applied to firms that are

=,

in non-compliance. ™

Communication.

Communication within the Civil Rights Department, between the MDCR and
other City departments, as well as between MDCR and contractors needs to be

improved.

Clarity &
Coordination

There is inconsistent and ineffective coordination between MDCR and other
City departments at the pre-bid, bid, and contract award stages of the contract
compliance process, which may be the result of a lack of clarity regarding the
roles. and responsibilities of internal and external stakeholders.

Capacity

The CCU does not have the capacity to effectively fulfill its mandate,

Commitment

The excessive non-compliance, failure to implement consequences, poor
communication, ineffective coordination, lack of clarity, and lack of resoutces
needed to operate at full capacity’ and fulfill the mandate prescribed in the
Ordinance do not convey a sincere commitment to achieve full compliance
with the Ordinance. - : '

Community

The City’s- diverse community deserves to have a government committed to
fulfilling the social and economic goals of the Civil Rights Ordinance and the
intent of the Civil Rights Ordinance through effective implementation and
evaluation, thus ensuring that the civil rights policy has the impact it was

designed to produce.

Each of these issues is important; however, some are more crifical to the yltimate effectiveness

of the Contract Compliance Unit. Althbugh this réport will address all seven issues, it will

discuss the first two issues - compliance and consecjuences — in greater detail, as they are two of

the most critical components of an effective compliance program. The recommendations can be

found on pages 60 to 64

ii.




I INTRODUCTION
A. The Purpose of the Study

In 2006, the Interim Director of the aneapohs Department of Civil nghts (MDCR)
commissioned the University of Minnesota’s Roy Wilkins Center for Human Relations & Somal
Justice to evaliate the MDCR’s Contract Compliance Unit (CCU) to determine:

(1) What are the administrative and enforcement policies and procedures the
Contract Compliance Unit has been mandated to implement?

() Is the Contract Compliance Unit effectively implementing these
: administrative and enforcement policy and procedures? _

~ (3) What strategies and recommendations for the Department of Civil Rights will -
assist the Contract Compliance Unit effectively comply with its mandate?

This report addresses these key questibns and other related issues that emerged during the
study. This report was comm1ssmned was to satisfy the City’s obligation after a civil lawsmt and
because the Interim Director had not received regular or consistent reports documentlng the
status of the CCU’s activitics. Report submittal is not only a critical operations task for the.
| CCU, but more importantly, it is mandated by the Civil Rights Ordinance. The CCU’s fajlﬁre to
submit regular reports is a critical issue that warraﬁted attention and investigation.

Although this report seeks to provide a comprehénsive evaluatioln of the CCU, there are
likely other issues that need to be addressed but do not specifically fall within the scope of this
project. One issue that will not be addressed in this report, but will .be addressed in a subsequent
study, is whether orl not there is a disparity between the City’s utilizatiqn of women and
minority-owned firms and fheir relative availability in the City’s narrowly defined geographical
market. Although this issue is important, it does not fall w1thm the purview of this ‘project,

which primarily focuses on the internal operations of the Contract Compliance Unit.




This ptoject is a process evaluation, whereas the Disparity Study will be more of an
outcome-based evaluation.! The Disparity Study will examine the actual goals that have béen
established by the City Council and whether the City has attained those goals. Some of the
que;;tions the Disparity Study wili likely address are: |

(1) Is the City’s Small & Underutilized Business Program (SUBP) legally-
defensible?

(2) Has the City followed the methodology approved by the courts to determine if
there is a statistically significant disparity between the utilization of women
and minority-owned firms in relation to their relative availability in the
narrowly defined geographical market? > :

(3) If there is a disparity, are there legitimate reasons to explain the disparity such
as qualifications of the firms, access to capital, bonding etc. or could the
disparity be attributed to either active or passive discrimination?’

The primary purpose of this study is to evaluate the effectiveness of the Contract
Compliance Unit in its implémentation of the Cify’s public policy that seeks to both protect
traditionally disad\}antaged groups from discrimination and to expand employment and economic '
opportunities to all city residents, regardless of race, ethnicity, gender, or disability.5 _

Implementation and evaluation are- critical components of the public pdlicy process
heeded to determine how effective a public policy is and whether it meets the intent of the
policymakers. In his book, Public Policy Making: Process and Principles, author Larry Gerston

discusses the role implementation and evaluation play in the public policy process.

! The MDCR is currently in the process of finalizing the Disparity Study along with Hennepin County.

? The U.S. Supreme Court has established criteria for developing a legally defensible minority, women, and
disadvantaged business enterprise (M/W/DBE) goal program. In City of Richmond v. J.A. Croson Company, 488
U.S. 469, 504 (1989), the Court established a two-prong test for determining whether a city contracting program
designed to increase the utilization of traditionally underrepresented groups, violates the Constitution. A legally
defensible M/W/DBE goal program must address a “compelling government interest” and must be “narrowly
tailored to remedy the effects of past discrimination.” Id. : '
* See City of Richmond v. J.A. Croson Co., 488 U.5. 469 and Concrete Works of Colorado, Inc. v. City and County
of Denver, 321 F.3d 950, 958 (10" Cir. 2003). -

* Passive discrimination involves situations where an agency or department engages in business with firms that
participate in or industries where there is sizable discrimination against M/W/DBEs. The issue examined is whether
the private marketplace is discriminatory. Active discrimination involves situations where the agency or department
is observed to treat equally qualified M/W/DBEs and non-M/W/DBEs differently.

* MINNEAPOLIS, MINN. CODE § 139 — 142 (2006).



According to Gerston: “Implementation repreéents the conscious conversion of policy
plans into reality. Tt is the follow-through component of the public-policy making process.”

Gerston outlines three elements that must be in place in order for implementation to occur:

_ (1) There must be an entity with sufficient resources assigned to carry out the
implementation task.

(2) The implementing agency must be able to translate goals into an operational
framework. :

(3) The entity assigned the implementation task must deliver on its assignment
and be accountable for its actions.’

- For the purposes of this study, the entity assigned to carry out the implementation of the contract
, compliaﬁce process is the Minneapolis Department of Civil Rights® Contract Compliance Unit
(CCU). It must be able to translate the goals of the Minneapolis Civil Rights Orciinance, which
include promoting and expanding employment aﬁd contracting opportunities to all Minneapoiis
residents, into an operational framework. Lastly, CCU must deliver on the assignments or
mandates prescriﬁed in the ordinance, and it must be held acceuntable for its éctions, which
| includes the monitoring and enforcement of affirmative action plans, and the establishment and
monitoring of small and underutilized business program goals. The chart on the following page.
describes the operational framework the consultant developed after conducting the evaluation of
| ‘the CCU. The concepts presented in the below chart are again addressed m the “Executive
Summary;” and in the “Findings” section of tﬁe report. Ultimately, this repost will address the
overarching question of how well the City’s Civil Rights policy, with regard to contract

comf)liance, is being implemented.

- 6 Gerston, Larry, Public Policy Making: Process and Principles, 94. (New York: ME. Sharpe, Inc.)
(2004)(emphasis added).
7Id. at 98.



